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Remote closings—also known as “virtual closings” 
and “escrow closings”—are commonplace in compli-
cated, multi-state and multi-party real property transac-
tions. They are typically facilitated by a title company, 
which receives all documents and funds and, following 
the carefully detailed and approved directions of the 
parties, disburses such documents and funds when the 
parties’ obligations are satisfied.

In the post-New York on Pause / pre-vaccine world 
that we may soon be entering, managing agents and 
cooperative apartment corporation boards should offer 
remote apartment closings as an option, if not the norm. 
It will be both unnecessary and unwise for multiple 
parties to meet in one place for a cooperative apartment 
closing. There is readily available technology that can 
help make sit-down closings unnecessary. Maintaining 
social distancing, whether required by law or merely by 
volition, is prudent behavior, as the risks associated with 
COVID-19 exposure will remain for some time to come.8

Traditional Versus Remote Closings
In a traditional cooperative apartment “sit down” 

closing, a purchaser, a seller, the purchaser’s lender (if 
there is financing), the payoff bank (if the seller has an 
outstanding loan that must be paid off) and their respec-
tive attorneys gather together at a managing agent’s 
office to sign and exchange documents and distribute 
funds. Often there are ten or more persons crowded into 
a small conference room.

A remote escrow closing can lead to the same out-
come—the payment of fees to various parties, including 
the cooperative apartment corporation and its managing 
agent; the cancellation of the old stock certificate and 
proprietary lease; the issuance of a new stock certificate 
and the assignment of, or issuance of, the proprietary 
lease to the purchaser; and the payment of the purchase 
price to the seller—but through a very different process.

New York City has been dramatically impacted as 
a direct result of the COVID-19 virus and the efforts 
to combat this unusually deadly disease.1 As a result 
of Governor Andrew Cuomo’s “New York on Pause” 
orders as amended2, social-distancing requirements 
have been enacted and enforced, with non-essential 
businesses closing their doors and many companies 
requiring their employees to work from home. In order 
to protect the safety of cooperative apartment residents 
and employees during the pandemic, New York City’s 
cooperative apartment corporations have instituted poli-
cies such as limiting entry into the buildings, restrict-
ing package deliveries, requiring the wearing of facial 
masks in common areas, and prohibiting or restricting 
moves in and moves out.3

The pandemic has been detrimental to New York 
City’s real estate market. Significantly fewer real es-
tate listings have been posted online4 and sales have 
dropped5 as people fear exposure to the virus and 
limitations have been placed on brokers’ abilities to 
show properties.6 This downturn has affected the pace 
of cooperative apartment sales, which came to an abrupt 
halt7as the quarantine began, partly because apartments 
were not fully accessible for inspection and use by pur-
chasers, but also because cooperative apartment corpo-
rations require in-person “sit-down” closings at their 
managing agents’ offices. Such gatherings could not 
occur during a time when managing agent staff worked 
from remote locations, and the parties to the closing 
were restricted by stay-at-home policies.

Rather than facilitating apartment transfers, the 
traditions of the “sit-down” cooperative closing became 
an obstacle to consummating deals.

In order to overcome that impediment during the 
height of the pandemic, some creative cooperative 
apartment corporations recognized that closings could 
occur remotely, via escrow. Such escrow closings accom-
modated parties already in contract who did not want 
to delay, or could not delay, closing on an apartment. 
These included sellers who had already vacated their 
apartments, estate sellers with taxes due, purchasers 
with either leases or loan commitments that were expir-
ing or interest rates that would increase with delay, and 
purchasers who desired to close before the New York on 
Pause orders were fully lifted in order to prepare and 
file renovation plans.
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Enlist Available Technology
For a remote closing to be successful, in addition to 

increased attentiveness and cooperation of the parties, 
21st century innovations should be utilized to serve 
functions that normally would be performed in-person 
at a sit-down closing.

Cellular phones, facsimile machines, and electronic 
mail have existed for years. They should be relied on 
more than ever, as should videoconferencing services, all 
of which are essential to avoid in-person contact. Some 
of the common videoconferencing services include, but 
are not limited to, Skype, Facetime, Zoom, WhatsApp, 
Microsoft Teams, Jitsi, Amazon Chime, Cisco Webex and 
GoToMeet-
ing. If 
enhanced 
security is 
a concern, 
there are 
private 
companies 
that pro-
vide video-
conferencing services as well, such as ClickMeeting.9

Notarization of documents using audio-visual 
means is allowed under the New York on Pause.10 

Provided remote videoconference notarization contin-
ues to be legally permissible, it can and should be used 
whenever possible to further avoid unnecessary contact 
in closing a transaction. This is especially important to 
ease the transmission of documents that must be nota-
rized, such as the New York City Real Property Transfer 
Tax forms and the duplicate original proprietary leases, 
power of attorney documents, and other ancillary clos-
ing documents. If a lender is involved, the purchaser’s 
attorney should confirm whether a specific secure 
(RON) or video online notary (VON) platform must be 
used and whether that platform is available.

The New York on Pause orders, however, contain 
provisions of only limited scope with respect to remote 
videoconference notarizations.11 The Pause orders only 
allow for notaries licensed and located in the state of 
New York to use videoconference technology to notarize 
signatures of persons physically located in the state, 
and they only permit the use of such remotely notarized 
documents for the duration of the New York on Pause 
orders. Also, there is no consistency among title under-
writers as to the specific procedures to be followed for 
a remotely notarized document to be considered valid 
and, where applicable, insurable, as title underwriters 
throughout New York State have each developed their 
own guidelines to be followed by notaries and signato-
ries when documents are notarized remotely.

Going forward, the New York State legislature 
would be wise to follow Gov. Andrew Cuomo’s lead 

during the pandemic and enact permanent legislation 
allowing for videoconference notarization of documents 
and establishing related procedural mechanisms for 
RONs and VONs. Since videoconference capabilities are 
not limited by state borders, the New York State Legisla-
ture may also proactively consider whether to recognize 
and permit remotely notarized documents with both 
out-of-state signatories and non-New York notaries.

Overcoming the Obstacles
There are a number of obstacles that have, in the 

past, prevented remote cooperative apartment closings 
from becoming a popular option among practitioners 
and their clients, as well as cooperative apartment 

corporations 
and their 
managing 
agents.

Wet-Ink 
Originals. 
Lenders 
making loans 
in New York 

State, unfortunately, have not yet waived the need for 
“wet-ink” signatures on loan documents. In addition, 
cooperative apartment corporations continue to require 
original signatures on the stock certificate, proprietary 
lease, and certain ancillary transfer documents, although 
they may be willing to agree to counterpart original 
signature pages in order to facilitate a closing.

In an all cash transaction, where the purchaser is not 
obtaining financing, the cooperative apartment corpora-
tion may facilitate the remote closing by permitting the 
purchaser to scan her signature on the co-op’s transfer 
documents, with the caveat that “wet” signatures are to 
be delivered within a specified time period. Signatures 
on behalf of the cooperative apartment corporation may 
be similarly scanned. If financing is involved, however, 
originals are still required on the stock certificate and 
proprietary lease, which will be the collateral for the 
purchaser’s loan.

Increased Timing. Given the importance of the docu-
ments, and the numbers of signatories, it is imperative 
that the parties are able to transmit such documents 
reliably. All loan documents and transfer documents 
generated by the managing agent on behalf of the coop-
erative apartment corporation need to be circulated to 
the parties in advance for signature and return.

The use of comparatively old-fashioned delivery 
services are essential at a time where minimal contact is 
desired, especially since certain key parties to the co-op 
closing continue to require the delivery of original docu-
ments. The parties or their attorneys should be prepared 
to utilize Federal Express, UPS or private courier ser-

Provided remote videoconference notarization 
continues to be legally permissible, it can and should be 

used whenever possible to further avoid unnecessary  
contact in closing a transaction. 
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vices for reliable delivery of all such original documents. 
Delivery delays can be difficult to overcome.

The purchaser should be the first to sign the dupli-
cate proprietary leases, and should return them to the 
cooperative’s officer for countersignature; this will avoid 
circulating the partially signed proprietary leases, with 
the cooperative officer’s signature affixed, prior to the 
closing. Where financing is being obtained, the parties 
should note that many lenders are willing to provide the 
loan documents to the purchaser or her attorney only 
one day prior to the scheduled closing, making the tim-
ing of deliveries especially crucial to the success of the 
transaction.

Attorneys should, whenever possible, obtain their 
clients’ powers of attorney in advance of the closing. 
This will help ensure a smooth closing process by reduc-
ing the number of signatories needed for the closing 
documents.

The parties must bake in sufficient time for signa-
tures to be obtained, especially if messengers or over-
night courier services are necessary.

Financing. Remote closings are more complicated 
when financing is involved. To date, we are unaware 
of any residential lenders that will accept documents 
containing electronic signatures and/or notarizations 
as collateral for a purchaser’s loan. In addition, lend-
ers have historically required the receipt of the original 
stock certificate and a duplicate original proprietary 
lease as collateral for authorizing the release of their loan 
proceeds for the transaction, so timing of such deliveries 
has become critical to the success of the remote closing.

In remote closings that have occurred during the 
pandemic, the standards have varied as to when such 
original collateral documents must be received by the 
lender’s counsel in order for the loan to be funded. The 
requirements are often affected by the working inter-
relationships and histories among the borrower, the at-
torneys, and the loan officers. Some lenders continue to 
require the originals to be held by their attorney before 
they will fund, and others allow funding to occur when 
the escrow agent acknowledges receipt of the origi-
nal collateral documents, provided that such original 
documents are forwarded immediately to the lender’s 
attorney following the closing. The flexibility that some 
lenders have recently shown as to the timing of delivery 
of collateral documents may facilitate more widespread 
acceptance of this practice by purchasers, sellers, and 
cooperative apartment corporations as well, even in 
transactions without financing.

Increased Costs. A successful virtual closing requires 
diligent pre-planning by attentive parties. The purchaser 
and seller should determine all adjustments and the flow 
of funds well in advance of the remote closing.

Unfortunately, remote closings may require addi-
tional time by both the managing agent and the parties’ 
attorneys, which may translate into additional fees pay-
able to such parties. There also may be an escrow agent 
fee, especially if a neutral, third-party escrow agent such 
as a title company is chosen. The parties should deter-
mine in advance who is responsible for payment of all 
such fees, which may vary from deal to deal. In New 
York City, title companies serving as the escrow agent 
have generally charged fees ranging from $1,250 to 
$2,500 depending, in part, on the level of complexity of 
the transaction, the number of overnight mailings and/
or messenger services required, and the volume of wire 
transfers required to be sent.

Wires, not Checks. All closing payments should be 
made via wire transfers. This is a major change from the 
current practice at sit-down closings, where exchang-
ing bank checks is customary. Multiple wires need to be 
prepared, including to the seller and its payoff bank, the 
cooperative apartment corporation and its managing 
agents, the brokers and the attorneys.

In addition, safety precautions should be taken to 
minimize potential risks with wire transfers that do not 
exist with bank checks. Prudent practitioners should 
verify all wiring instructions over the telephone and in 
writing (by email) to prevent wire fraud, and as other-
wise may be required by the sending bank, escrow agent 
or title company. Also, some practitioners have insisted 
on multiple parties from the same firm or company veri-
fying instructions as a further safeguard against fraudu-
lent changes to instructions. As wire fraud has become 
more prevalent, such cautious actions should become 
standard practice.

Given the occasional delays with the delivery of 
wired funds, practitioners should build in sufficient time 
to make sure that all wired funds reach the intended 
parties. If this means either adding an additional day of 
interest for a bank payoff, or initiating a wire transfer 
first thing in the morning, the parties should be pre-
pared to make such adjustments in order for the remote 
closing to have a successful outcome.

The Escrow Agent
To facilitate a remote closing, an escrow agent or 

agents, who will circulate documents and distribute 
funds, must be selected by the cooperative apartment 
corporation and the parties.

If the purchase is being financed, the lender may re-
quire that its attorney act as escrow agent, and may also 
have its own escrow procedures that must be followed.

Provided there is no financing, the managing agent, 
an attorney involved with the transaction or a title com-
pany are all possible escrow agents. Generally speaking, 



12 NYSBA    N.Y. Real Property Law Journal  |  Spring/Summer  2020  |  Vol. 48  |  No. 2           

managing agents prefer to be in control of the original 
transfer documents. While they may also be comfortable 
having the transfer documents delivered to a reputable 
title company as escrow agent, most managing agents 
do not want, or do not have the capacity to, distribute 
funds between purchaser and seller, either by wire or 
bank check.

In some transactions, one of the parties’ attorneys 
may be designated to handle the funds, but that situ-
ation may be an impossibility in contentious closings, 
given power dynamics between the parties to the con-
tract of sale.

Often, the best—and sometimes the only—alterna-
tive is to select a title company to serve as the escrow 
agent. As all parties to the transaction must trust the es-
crow agent to faithfully perform its responsibilities, the 
neutrality of a title company is a key factor in support of 
designating a title company for this role. The parties also 
want assurance that the escrow agent can diligently per-
form a remote closing; title companies have experience 
serving as escrow agents in title transfers, commercial 
transactions and loan financings. They are equipped to 
handle documents and to distribute funds, eliminating 
the need to have one escrow agent for the circulation of 
documents and a second for the exchange of money.

An Air-Tight Escrow Direction Letter: The Key 
Element to Success

To facilitate a remote closing, one or multiple escrow 
direction letters need to be signed by all parties to the 
transaction, designating, in detail, the obligations of the 
parties, when such obligations are satisfied, the distribu-
tion of documents and the flow of funds.

For an escrow direction letter to be effective, it 
should clearly delineate the following:

• Which documents each party must sign.

• Whether any original signatures are necessary.

• To whom the documents are to be delivered and 
the address for such party.

• When the various parties have parties’ obligations 
have been met.

• When documents may be released by the escrow 
agent.

• The method of transmitting such documents, such 
as emailed copies on the date of closing followed 
by originals via Federal Express, courier service or 
otherwise.

• When funds may be released by the escrow agent.

• The method by which funds should be released, 
such as by wire transfer or by bank check or at-
torney escrow check, and if checks, the manner of 

delivery such as Federal Express, courier service or 
otherwise.

• What person(s) are authorized to communicate on 
behalf of the respective parties and by what means 
of communication.

• Deadline for the deal to be considered consum-
mated and “closed.”

• Instructions as to the return of documents and 
funds in the event the deadline passes and the 
transaction has not closed.

• An indemnity in favor of the escrow agent.

The precise details of the escrow direction letter are 
shaped by the ability of the parties to work together to 
craft an agreement where every party feels protected. 
An escrow direction letter will also be affected by the 
specific facts of the transaction. For example, a payoff 
bank may only agree to deliver an original stock and 
lease (and a UCC-3) to either a managing agent or a title 
company, rather than to one of the attorneys involved in 
the transaction; such a requirement will help determine 
who can serve as escrow agent in that transaction.

The escrow agent is likely to require a limitation or 
exculpation of liability for its actions under the escrow 
direction letter. However, the specific indemnity provi-
sion will vary depending upon the role of the escrow 
agent—a title company may be serving solely as a logis-
tical facilitator to the transaction, whereas an attorney 
may be serving a dual function representing one of the 
parties as well as acting as the escrow agent.

Given the importance of the escrow direction letter, 
various local bar associations throughout the state of 
New York should consider developing standard forms 
that can be utilized for remote cooperative apartment 
closings; this will be especially helpful to practitioners 
who occasionally handle, but do not specialize in, coop-
erative apartment transfers. Additionally, all parties to 
the closing will benefit when attention to the nuances of 
an escrow direction letter can be streamlined by the par-
ties’ ability to work from a recognized form.

COVID-19 and Cooperative Lien Searches and 
Filings

The New York on Pause orders have not lead to 
dramatic delays either in obtaining lien searches or in 
filing UCCs in connection with the closing of New York 
City cooperative apartment transfers.12According to 
various title companies, most New York counties accept 
e-recordings and utilize that option, so that no delays 
have occurred. However, a number of title companies 
indicate they have encountered some delays—usually a 
day or two—in searching the records and in filing UCCs 
for cooperative apartment transactions when the prop-
erties are located in Westchester, Nassau and especially 
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Suffolk counties. These delays are mainly due to the 
partial staffing of clerks’ offices during the New York on 
Pause orders.

Based on an informal poll of title companies, the 
escalation in the number of remote cooperative apart-
ment closings that occurred during the pandemic has 
not resulted in a surge in the issuance of Eagle-9 and 
similar title policies, probably because few cooperative 
apartment closings have actually occurred. If, however, 
purchasers, their lenders or the cooperative apartment 
corporations remain uncomfortable with the practice of 
closing remotely, the issuance of an Eagle-9 or similar 
title policy may become a more widespread requirement 
in cooperative apartment closings.

Conclusion
Due to the COVID-19 pandemic, brokers, managing 

agents, cooperative boards and practitioners involved in 
cooperative apartment transfers have had no choice but 
to be find creative ways to facilitate sales.

Brokers have used video cameras to prepare virtual 
listings, allowing for future purchasers to view apart-
ments without leaving their homes. Managing agents 
have made board minutes available by email, rather 
than at the managing agent’s office. Cooperative boards 
have proactively allowed board interviews to occur by 
video and other devices. Governor Cuomo has autho-
rized document notarizations to occur remotely. And, 
cooperative apartment corporations have offered to hold 
closings remotely. In each phase of the sales process, 
technology has been used effectively. These difficult 
times have led many people to make smart adjustments. 
Such new practices ought to continue long after the 
pandemic ends.

Going forward, practitioners should proactively 
insert language into contracts that allows for remote es-
crow closings, and cooperative apartment corporations 
and their managing agents should continue to offer such 
remote closings as an option. Such flexibility may be 
required in order to assure the safety and health of the 
parties, as well as their attorneys. By eliminating one of 
the friction points in the sales process, remote closings 
may help to jump-start and strengthen the cooperative 
apartment market following the COVID-19 pandemic.
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