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MEMORANDUM
TO: 

#NAME#
FROM: 
Thomas N. DeCaro

RE: 

New Statutory Form of Power of Attorney
DATE: 
August 10, 2009

On January 27, 2009 Governor Paterson signed new power of attorney legislation as Chapter 644 of the Laws of 2008.  The law drastically changes the existing power of attorney law.  The new law becomes effective September 1, 2009. The present power of attorney forms may be used until the effective date of the new power and will be recognized for any transactions undertaken pursuant to the power until terminated or revoked.

 There is no substitute for actually reading the new legislation but we would like to highlight some of the major changes.

(1) The new form statutory short form power of attorney can be found in newly enacted Section 5 – 1513 of the General Obligation Law (“GOL”).

(2) The power of attorney is durable unless it expressly provides that it is terminated by the incapacity of the principal (GOL Section 5-1501 (A)(1)).

(3) The agent must now sign the power (GOL 5-1501 B (c)) and his or her signature must be acknowledged in the same manner prescribed for the acknowledgement of a conveyance of real property.  The power is not effective until the agent signs.

(4) The power is not invalid solely because there has been a lapse of time between the date of the acknowledgement of the signature of the principal and the date of the acknowledgement of the agent (GOL 5-1501 B (c)).

(5) The principal may now appoint a Monitor who has the authority to require the agent to provide to the Monitor receipts and other information about the agent’s execution of the agent’s duties (GOL 5-1509)

(6) Unless specifically set forth in the power, an agent is not entitled to receive compensation from the assets of the principal for the responsibilities performed under a power of attorney (GOL 5-1506 (1)), but is entitled to receive reimbursement for reasonable expenses (GOL 5-1506 (2)).

(7) A principal may designate two or more persons to act as co-agents.  Unless the principal provides otherwise in the power, the co-agents must act jointly (GOL 5-1508 (1)).

(8) The principal may supplement a short form power of attorney with a statutory major gifts rider (SMGR) to authorize major gifts (gifts in excess of $500.00).  The short form power of attorney and the SMGR must be read together as a single instrument (GOL 5-1501 (14)).  The form of the SMGR is set forth in GOL Section 5-1514.  The SMGR must be signed and dated by the principal and the principal’s signature must be acknowledged in the manner prescribed for the acknowledgement of a conveyance of real estate and must be witnessed by two persons who are not named as permissible recipients of gifts.  It must be executed by the principal simultaneously with the short form power of attorney – see GOL 5-1514.

(9) There are also specific provisions that say it is unreasonable for third persons to refuse to accept a properly executed statutory power of attorney because it is not on the third party’s form (GOL 5-1504).

(10) Where the power of attorney has been recorded pursuant to Real Property Law Section 294, the principal who is revoking the power, shall also record a written revocation.  Notwithstanding the recording of a revocation, a third party must have actual notice of the revocation for the revocation to be effective.

Section 5-1511 (6) of the GOL in the newly enacted legislation presently states that unless the principal provides otherwise, the execution of a power of attorney revokes any and all prior powers executed by the principal. The Assembly passed bill A8392 on May 19, 2009 amending this section to provide that the execution of a power of attorney does not revoke any power of attorney previously executed by the principal unless the principal gives written notice of revocation to the agent. Senate bill S5589 contains the same provision. The Senate, however, has not passed the bill and it does not appear that they will prior to September 1, 2009. We will keep you apprised of any new developments. 

There are many other provisions in the new law and you should read it to become familiar with them.

Within the next week, we intend to have the new form of Power of Attorney and the major gifts rider on our website.

If you have any question, do not hesitate to contact us.
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